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The Honorable Frenk Z2vh
Administrater ) -z
Federal Epercy Adoinistration o -

fear Hr. Iarb:

Pursuant to vour request we surveyed the efforts of the Federal
. Emevgy Administration {FE!% to auuit Yuel oft suppliers of rajor wtility
corpanies {Project Utility). Ou~ review was rmade at FYA hesdguzrters and
at {ts regionel offices in Aslerta, Boston, Callas, Kensas City, Phila-
deiphia, anc San Frarncisco, We Ziscusced the program with headsuarters
officials, regicnal corpliance 2nd enforcement directers, and field
auditors and revicwed availeble progras documenis.

On June 13, 1975, we briefed you and your staff rerders on the
results of our review. This letter sumarizes the matters discussed in
that briefing.

Specifically wo fourd that:

--The effeciive manpower assigned to the vroject
has besn far less than the level reported to
FEA headgquarters.

~~Inconsistant auditirg among FEA regions has
resulted in substantial audit effort in areas un-
tikely to yield evidence of violations.

-~Inveszigations have been delayed because of
complex suppifer relationships, inadequate
supplier records, and poor coordination 2rong
FEA regicnal offices.

--Regulatory quesi:ibns have irp ded completion of
" & nurber of irvestications.

Uhile there has been considerable publicity —ejarding Project
Utitity, we found that the amount of “iuvlations de’ected has not Justi-
fied the emphasis placed on the project. Also, the viclaticns detected
have rot been ynigue to the utility area but apply to other fuel sup-
pliers® customers as well.
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BACKGROUND

FEA's compliance and enforcement program is aired at assuring
frdustry corpliance with petroieun price regqulations estabiished under
the Erergency Petroleum Allgcation Act of 1673 (67 Stat. 627) and the
Federal Energy Atministraticn Act of 1974 {83 Stat. 96). Under FEA'S
requiations, wholesalers mzy - arge their Hay 15, 1973, prices, increased
dollar for dollar for any 2dditioral product costs incurred after that
dzte, Further, when :me firms can substantiate increases in nonproduct
costs, such as labar or overhead, they are allowed additional price
increases.

Histerically, FIA®s corpliance and enforcement program hac reen
directed toward four basic levels of the petroleum i{ndustry--producers,
refiners, wholeszlers, and retailers. As of May 29, 1975, FEA hag 727
erployees assigned to the progrén.

FEA's Dallas and Atlantz regional office invertigations ¢f whole-
salers in mid-1974 indicated that some utilities were being charged
excessively high prices for fuel oil. In Hoverber 1374 FEA personnel
from the Dallas and Atlanta regicns and the national office met %o
discuss the results of the initial efforts. Fellowing the reeting,
headquarters corpliance and enforcement perscnnel recormended te the
FEA Acministrator that a special effort te started 4o detect over-
charges to utilities. The Adninfsirator zgreed and on December 11,
1974, FEA issued a press release which stated, in part, the follewing:

“Federal Energy Adninistrator John C. Sawhill today
annou?tné the irmedlate kick-0ff of 'Project fscala-

A special Federal task force of 30 investigators
is being assembled from FEA's current field enforcement
staff. They will .investigate potentially widespread
price-gouging invelving sales of fuel cil to public.
utilities. If violations are widespread as early infor-
mation indicates, the investigation could result in tens
of millions of dollars {n overcharges being returned to
the consurer.

* F R ww
"% * *'0ur ulitimate aim {s to get the dollars returned
te the conswrer in the form of price reductions on
future purchases.'”

Also on Decerber 11, 1974, in testimony before the Subcormittee on
Reorganizaticn, Research, and International Organizaticns, Senate Govern-
rent Operaticns Committee, an FEA officfal stated that the preject could
result in a< much as $100 =illion in overcharges being returned to con-
sumers., ouch staterents and the widaly publicized Jacksonvilie—?en Fuel
case created great interest in the projact.

1
The program was subsc~uently renaned Mofect Utliity.
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a January 8, 1675, the national cffice provided reglonal compliance
and enforcement staffs a progrem guide for use in conducting fnvestiga-
tions. The guide stated that eaz:zh region should select at least two
utility comrpanies on the basis of such criteris as rarket size, amﬂunt of
fuel o1l used. and complaints cencerning large increases in customers'
bills. At the utilities selected, FEA field {nvestigators were to
determine fuel ofl prices paid by utilities and fuel oil suppliers’ names
and locations. |

Many fuel-burning utilities cbtain supply from a nurber of fuel
wholesalers who in turn obtafa fuel from 2nother set of wholesalers. C[ach
set of wholesalers is referred to 2s & "tier,” and there ray de three or
four wholesaler tiers for each utility, The system by which wholesalers
operate between a refiner avd @ fucl user s gengrally called & “supply
chain.” Pri:es charged by a wiolesaler are infiuenced by prices psfd to
other wholesalers located 1n the chiin’s lower tiers. Cormplications occur
when wholesalers in the chain sell the fuel back and forth armong themselves
or when a wholesaler operates {in more than one tier of the chain.

INVESTIGATION FROBLEMS

Marpower

knile FEA regions redorted--and FEA publicized--that about 110
auditors were assigned to Project Uttlity, we found that the manpower
effectively assigned to the project was far Tess than the reported level.
On the basis uf the number of manhours reported by the regions, we com-
puted that, on the average, 39 auditors were effectively sssigned to
Project Ut ity from January through mid-Hay 1375. For the week of May
16, 1975, sbout 22 auditors were effectively assigned tc the rrgject,
Reasons for this low manpower level were that (1) some audi*  were
assigned only part time, (2) regional reporting was inaccura.. due to
varfous staffing changes, and {3) auditors returned to other compliance
activities while awaiting asststance from other FEA reglonal auditers.

We also noted workload varfations among the regions. For example,
during the week of May 18, 1975, the San Francisco region had 1 auditor
for every 3 supplier investigations while the Atlanta regfon had 1 auditor
for every 11 supplier investigations.

Assigning auditors to Project Utility has alss drained staff from
other compliance and enforcement programs. Auditors have been reassigned
from producer 2udits and some audftors of rajor refiners spend time assist-
ing in investigations when a refinrery is involved. In addition, some
personnel hired recently tc Increase manpower at the refinery level have
been assigned to Project Utflity.
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Utitities typt;al]y burn Number 2, 4, 5, and 6 fual oil and, in some cases,
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Inconsistent audit practices in FEA recions

Criteria for selecting suppliers for investigation were not incorpor-
~ated inte the Januery 8, 1975, program guide, and any verbal criteria
provided by the national office were not uniformiy adopted. This resulted
in inconsistent practices arong regions and in substantial audit effort in
2veas unlikely to yield evidence of violations.

Some regions were atterpting o investigate 211 suppliers while other
regions were selecting suppliers on the basis of suzh ¢riteria as the
amount of fuel supplied to the utility or the prices charged. In some
investigations all of a suppliers’ fuel sales to all types of cusicrers
were audited, while in othecs only sales to uttlitios were audited., ihen
auditors detected violations, some reqions im=sdiately expanded the inves-
tigation to cover all of the suppliers' fuel , while cther regions
roted the questionable transactions for follom.p 2%t some unspecified later
date.

* Such practices have led both FEA natioral and regicnal office officials
to estimate that over 50 percent of the time spent on Project Utility has
involved audits of reasonable priced fuel purchases

Investigation delays

The complexity of supply chains has been a major oprobiem for FEA
auditors. To illustrate the complexity, FEA identified 13 wholesalers
providing fuel oil directly to 1 utility. For 1 of those 13 direct sup-
piters, FEA identifiei 29 lower tier suppiiers. This is a cormon occurrence,
Auditing throughout this corplex sur-ly chain is extremely time consuming.

A simplified supply chain {s diagramed in the enclosure.

Brokers who charge a commission for tinding fuel oil buyers and sellers
may also operate anywhere within these supply chains., Brokers rarely take
physical possession of the fuel but merely arrange transactions. In many
cases, supplier records, particviarly those of brokers, have been iadeguate.
ggr example, the only record kept by a Philadelphiz broker was in his check-

ok. .

In other cases, 2 utility may be located in one FEA region while the
utility's suoplier is located in another region. In that event, the FEA
region where the utility is located requests the other region's assistance.
The January 8, 1975, program guide provides that another regica's investiga-
tion requests should be completed within 15 days and returned to the requester

He found that assistance requests among FEA regions were not being
handled promptiy. In the 6 regfons visited, 90 as.istance requests had been
made but oniy 20 had been filled. Many of the untilled requests had been
made as early as January 1975, and FEA auditors did little followup to
determine the status of their assistance requests. Since investigations
could rot be continued or completed until the assistance requests were
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cor, ieted, many audits were saspended. khen cases are suspended, suditors
return to pther projects or investigatison

Regulatory questions

Auditors assigned to Project Utility have encountered sore regulatory
guestions wnich will have te bu rescived before certzin cases can be
compieted.

FEA auditors are not certain that brokers are properly covered by the
reguiations because their operaticns are not typical of wholesale opera-
tiors. Many brokers began cperations around the oi] embar¢o period and
¢id not have a May 15, 1973, base price similar to that ef other whole-

slers,

.v* these brokers and other wiolesalers who began operaticns after

Hay 1975, some FEA auditors have applied the “rearest corparable outlet”
rule to Ceterrine the proper base period prices. This rule specifies

that the base period price for such wholesalers is che same 2s that charged
by the nearest comparable outlet o1 the day of the wholesaler's fir-t sale.
Rer fcnal officials and auditors said it was extremely difficuit to find

the nearest comparable ocutlet and that there ray not even be such compara-
te outlets in the case of some brokers. Until the base period prices are
establishad, the auditors have no basis on which to judge the rsasonable-
ness of the prices charged.

In additfon & number of brokers and wholesalers operated cutside the
traditional supply chains and were not included in FEA's mandatory alloca-
tion program. FEA auditors are uncertain whether these brokers' margins
or wholesaiers® prices can be questioned if they failed to comply with
the allocatior regulations.

According to an FEA Qffice of General (2unsel official, brokers are
not considered wholesalers or resellers and are not subject to the nearest
comparable outlet rule or FEA allocation regqulations., The official stated
further that a broker is considered an agent of the company which pays his
cormissicn and that the cormission is considered a monproduct labor cost.
The off{ciat stated that the Office of General Coursel intends to prepare
& memgrandum for FEA auditors explaining the brokers® 12931 s.atus under
FEA regulations.

PROSECT RESULTS

As of May 16, 1975--the date of the latest FEA statistics available at
the time of our review--FEA had targeted for investigaticn 335 suppliers of
48 ytilities. Of the 80 investigations that had been completed, only 9
violations totaling about $1.7 milifon had been detectec. Oespite the pro-
ject's focus on utilities, about $600,000, or over 30 percent of the vicla-
tions, fnavolved fuel uysers other than utflities, such as railroads or
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runicipalities. 8cth nztiongl and regional officials told us that other
bulk customars of fuel 0f1 surtliers are just as tikely to be overchargsd
as utilizies., FEA officials estimated that potential violaticas based on
cases in process at the six regions we visited totaled about $5.2 million.
While estimates of a few potential violations In the four regions not
visited are large, we do not believe the resuits of the project to date
have met initial expectaticns.

While tne project's stated chjiective was to return dollars to the
consuer, regional afficials were concernsd that refunds nigh? not reach
consurers because FEA has had no authority to require the utilities to
pass these refunds on to their consumers. These regional officialy sug-
gested that they be given authority t9 rotify the public utility commis-
sfons or state reguiatory asgencies when refunds are made to {nsure that
these refunds are passed on 1@ CORSumers.

CONCLUSIGHS
ke conclude that:

~-Prermature publicity has created pressure to complete
Project Utility.

~--Other fuel users are just as likely to be overcharged
by fuel suppiiers as are utilities.

--Since FEA has np authority over public utilities trere
{s no assurance that refunds rade to them will be returned
to consumers.

--Poor corrmunication and coordination were evidenced by
the varying practices among the regions.

--Project Utility has hindered other compliance activities,
such as the producer ard refirer audits.

We believe that utilities, as well as other major fuel oil purchasers,
can be used to identify suppliers charging questionable prices for their
products. Once such suppliers have been {dentified, we believe that their
transactions with other customers should also be {nvestigated.

RECOMMENDATIONS

¥e recormend that FEA:

--Phase out Project Utility as a special effort. Corplete
promising inyestigations and initfate compliance actions
within a specified time frame. Any remaining cases should
be fa}ded into the wholesale investinations program. -
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--Return to balanced compliance operations covering pro-
ducers, refiners, wholesalers, and retailers.

--Refine wholesale investigaticns by implementing rore
censistent criteria for selecting suppliers and for
identifying suspicious transactions. Priorities with-
in the wholesale area should be established; utilities
and other major fuel users should be used to identify
suppliers for audit.

~-Promptly irform field auditors of the brokers' proper
status under FEA regulations.

&s you know, section 236 of the Legislative Reorgarnization Act of
1970 requires the head of a Federal agency to submit a written statement
on actions he has taken on our recorrendations to the House and Senate
Comittees on Governrent Operations not later than 50 deys after the cate
of the report and to the House and Senate Cormittees on Appropriations
with the agency’s Tirst request for appropriations rade rore than 60
days after tne date of the report,

Because of their expressed interest, we are also furnishing coples
af this lecter to the Subcommittee on Oversight ané Investigations, Houce
Corriittee on Interstate and Foreign Cormerce; Subcormitteze on Conservation
Energy, and Natural Resources, House Cormittee on Goverrment Cperations;
and the Subcormittee on Administrative Practice and Procedure, Serate
Comifttee on the Judiciary.

We wish to compliment your staff, both at heacquzrters and at the
regional offices we visited, for their fine cooperation during this
review.

Sincere?y yours,

Monte Canfieud. C;///?

Director
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